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CITIZENS  OF  THE  STATE  OF  MONTANA 


Ladies  and  Gentlemen 


In  fulfilling  its  statutory  mandate  to  prepare  a  revised  code 
of  local  government  law  and  to  make  recommendations  for  the 
improvement  of  local  government,  the  Commission  on  Local  Gov- 
ernment printed  and  distributed  over  one  thousand  copies  of 
each  draft  of  the  code  so  that  as  many  interested  individuals 
and  organizations  as  possible  had  access  to  them.   In  addition, 
the  Commission  conducted  two  sets  of  statewide  hearings  and 
held  numerous  meetings  with  local  government  officials  and  em- 
ployees and  interested  organizations  to  explain  each  draft  of 
its  proposals  and  to  solicit  input  in  order  to  refine  those 
proposals. 

The  proposed  revised  code  and  other  major  recommendations  have 
now  been  finalized  and  are  being  prepared  for  introduction  in 
the  1977  Legislature.   This  publication  is  intended  to  serve 
as  a  summary  of  the  major  provisions  contained  in  the  revised 
code  and  as  an  outline  of  the  Commission's  financial  recommen- 
dations. 

As  a  general  explanation,  this  summary  contains  only  what  the 
Commission  has  identified  as  the  key  elements  of  the  new  system 
of  local  government  law  and  does  not  attempt  to  explain  all  of 
the  provisions  of  the  proposed  code  in  detail.   The  drafting 
principles  outlined  at  the  outset  of  the  summary  and  the  subse- 
quent narrative  should  provide  the  reader  with  a  conceptual 
framework  that  can  be  applied  when  reading  the  provisions  of 
the  proposed  code. 

Copies  of  the  proposed  code  and  financial  recommendations  as 
they  will  be  introduced  in  the  Legislature  will  be  made  avail- 
able as  soon  as  the  final  preparation  of  the  bills  is  completed. 

As  these  proposals  proceed  through  the  legislative  process,  the 
Commission  looks  forward  to  continuing  a  dialogue  and  working 
relationship  in  refining  these  proposals  with  those  groups  who 
have  worked  with  the  Commission  for  the  past  three  years. 


HAROLD  E.  GERKE 
CHAIRMAN 


.  .  .  thd   decade   o^   th^    "70'i"    6hoald    fae   ^trmmben.e.d   -in   Montana'-i, 
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v-idtng    Montana    cltiztnii    with   mod(iH.n,    zHtciunt,    fLtipomtvo. 
and    &conomical  local   gove-finrmnt. 


GOVERNOR  THOMAS  L.  JUDGE 


Statement  on  Local  Government 
Modernization  to  the  Montana 
Commission  on  Local  Government 


TABLE  OF  CONTENTS 

PAGE 

ORGANIZATION  OF  PROPOSED  LOCAL  GOVERNMENT  CODE: 

TITLE  47A iii 

BACKGROUND  AND  SUBSTANCE  OF  THE  REVISED  CODE  OF  LOCAL 
GOVERNMENT  LAW 1 

SERVICES  AND  DUTIES   5 

SERVICES  5 

DUTIES  7 

POWERS  AND  ADMINISTRATIVE  STRUCTURE   11 

POWERS 11 

STRUCTURE 11 

FINANCES 15 

SUMMARY  OF  FINANCIAL  RECOMMENDATIONS  19 

SUMMARY  OF  RECOMMENDATIONS  21 

ALL-PURPOSE  MILL  LEVY 21 

LOCAL  OPTION  TAXES 21 

INCOME  TAX 21 

HOTEL  ROOMS 22 

MOTOR  VEHICLE  LICENSE 22 

FUELS ' 22 

INCREASED  STATE  FINANCIAL  ASSISTANCE  TO  LOCAL 

GOVERNMENTS 22 

REVENUE  SHARING   22 

STATE  ASSUMPTION  OF  DISTRICT  COURTS   22 

STATE  ASSUMPTION  OF  ECONOMIC  ASSISTANCE   2  3 

STATE  SHARING  OF  LOCAL  PUBLIC  HEALTH  COSTS  ....  23 

FULL  FUNDING  OF  STATE  LANDS  EQUALIZATION 

PAYMENTS 23 


-1- 


PAGE 

COUNTY  RETENTION  OF  LICENSE  PROCEEDS  2  3 

STATE  FINANCING  OF  COUNTY  ATTORNEYS'  OFFICES  ....  23 

NEW  STATE  PROGRAMS  FOR  LOCAL  GOVERNMENT   2  4 

STATE  TECHNICAL  ASSISTANCE  PROGRAM  24 

CREATION  OF  AN  ADVISORY  COUNCIL  ON  INTERGOVERN- 
MENTAL RELATIONS 24 

STATE  FINANCED  STUDY 25 

GENERAL  REVISION  OF  ELECTION  LAWS   2  5 


ORGANIZATION  OF  PROPOSED  LOCAL  GOVERNMENT  CODE: 
TITLE  4  7A 

CHAPTER  1.  GENERAL  PROVISIONS  AND  DEFINITIONS 

Part  1.  General  Provisions 

Part  2.  Definitions  and  Construction 

Part  3.  Provisions  Conunon  to  All  Forms  of  Local  Government 

Part  4.  Public  Meetings,  Records,  and  Reports 

CHAPTER  2.  LOCAL  GOVERNMENT  FORMATION 

Part  1.  Incorporation  and  Disincorporation  of  Municipalities 

Part  2.  Annexation  and  Detachment 

Part  3.  County  Boundaries  and  County  Seats 

Part  4.  Consolidation,  Confederation  and  Merger 

CHAPTER  3.  LOCAL  GOVERNMENT  STRUCTURE  AND  ORGANIZATION 

Part  1.  Review,  Amendment  and  Adoption  of  Local  Government 

Form 

Part  2.  Alternative  Forms  of  Local  Government 

Part  3.  Legislative  Organization  and  Procedure 

Part  4.  Administrative  Structure 

Part  5.  Elections 

CHAPTER  4.  ADMINISTRATIVE  PROVISIONS 

Part  1.  Personnel 

Part  2.  Wages,  Expenses,  and  Benefits 

Part  3.  Surety  Bonds 

Part  4.  Ethics 

CHAPTER  5.  POWERS  OF  GENERAL  POWER  LOCAL  GOVERNMENTS 

Part  1.  General  Government  Powers 


CHAPTER  6, 


SERVICES  OF  GENERAL  POWER  LOCAL  GOVERNMENTS 


Part  1.   General  Service  Authorization 

Part  2.   Establishment  and  Allocation  of  Services 

Part  3.   Agricultural  Services 

Subpart  1.   Fairs,  Exhibitions,  Livestock  Shows  and  Sales 

Subpart  2.   Agricultural  and  Other  Pests 

Subpart  3.   Cooperative  Extension  Service 
Part  4.   Community  and  Rural  Development  Service 

Subpart  1.   Economic  Development 
Housing 
Planning  and  Zoning 


Subpart 
Subpart 
Subpart 
Subpart 
Subpart 
Subpart 
Subpart 


Subdivision  Regulation 
Regulation  of  Lakes  and  Lakeshores 
Underground  Conversion  of  Utilities 
Redevelopment 


Part  5.   Community  Services 
Subpart  1.   Cemetery 


2.  Parks  and  Recreation 

3.  Animal  Control 

4.  Television  Program  Distribution  Services 

5.  Ditch  Protection 

6.  Libraries 
Part  6.   Emergency  Services 

Subpart  1.   Emergency  Services 

2.  Fire  Protection  Services 

3.  Law  Enforcement  Services 

4.  Civil  Defense  and  Armories 

5.  Ambulance  and  Emergency  Medical  Services 
Part  7.   Human  Services 

Subpart  1.   Social  Services 
Part  8.   V7ater,  Waste,  and  Utility  Services 

Subpart  1.   Solid  Waste 

Subpart  2 .   Water  and  Sewerage 
Part  9.   Transportation 

Subpart  1.   Airports 

Subpart  2.   Trafficways 

Subpart  3.   Public  Transportation 


Subpart 
Subpart 
Subpart 
Subpart 
Subpart 


Subpart 
Subpart 
Subpart 
Subpart 


CHAPTER  7.  POWERS  AND  SERVICES  OF  SELF-GOVERNMENT  LOCAL 
GOVERNMENTS 

Part  1.  Powers  of  Self -Government  Local  Governments 

Part  2.  Limitations  on  Self-Government  Local  Governments 

CHAPTER  8.  DUTIES  OF  LOCAL  GOVERNMENTS  AS  AGENTS  OF  THE  STATE 

Part  1.  General  Provisions 

Part  2.  Records 

Part  3.  Public  Health 

Part  4.  Law  Enforcement 

Part  5.  Judicial 

Part  6.  Administrative 


CHAPTER  9. 


LOCAL  GOVERNMENT  FINANCES 


Part  1.  General  Provisions 

Part  2.  Budget  and  Appropriation 

Part  3.  Local  Government  Financial  Administration 

Part  4.  Sources  of  Revenue  for  Local  Governments  with 

General  Government  Powers 

Part  5.  Debt  Management 

Part  6.  Fiscal  Emergencies 


THE  BACKGROUND  AND  SUBSTANCE  OF  THE 
REVISED  CODE  OF  LOCAL  GOVERI-MENT  LAW 

When  the  State  Cominission  on  Local  Government  was  created  in 
1974,  it  was  charged  with  two  principle  responsibilities.   The 
first  of  these  responsibilities  was  to  provide  technical  assis- 
tance to  the  state's  182  elected  city,  town  and  county  study 
commissions.   This  is  the  responsibility  of  the  Commission  which 
to  date  has  received  the  most  attention.   The  Commission  has  con- 
ducted workshops  and  prepared  publications  for  the  study  commis- 
sioners during  the  past  two  years.   In  addition,  the  mandate  of 
the  Commission  includes  the  responsibility  to  prepare  a  revised 
code  of  local  government  law  to  submit  to  the  1977  Legislature. 

At  the  outset  two  points  need  to  be  made  clear.   First,  the  Com- 
mission is  to  prepare  a  revised  code  of  local  government  law. 
This  means  that  the  Commission  is  clearly  authorized  to  go  be- 
yond a  mere  rearrangement  of  existing  local  government  law  to 
propose  substantive  changes  in  the  laws.   The  second  point  that 
needs  to  be  made  is  that  the  code,  if  adopted  by  the  Legislature, 
would  be  a  single  code  of  local  government  law,  one  code  of  law 
for  cities  and  counties.   Under  the  existing  arrangement,  counties 
have  their  authority  located  in  one  title.  Title  16;  the  authority 
for  cities  and  towns  to  act  is  found  in  Title  11. 

In  1975,  the  Legislature  enacted  House  Bill  178,  which  estab- 
lished the  organization  of  the  new  local  government  code  which 
will  be  Title  47A  of  the  Revised  Codes  of  Montana.   The  organiza- 
tion established  by  the  Legislature  provides  that  the  single  code 
has  9  chapters;  the  chapters  are  subsequently  divided  into  parts. 
The  1975  Legislature  also  enacted  two  parts  of  the  new  Title:   the 
part  establishing  alternative  forms  of  local  government  and  the 
part  establishing  limitations  on  self-government  (home  rule)  pow- 
ers . 

One  might  ask  why  is  all  this  necessary?   Why  do  we  need  to  pre- 
pare new  local  government  laws?   After  all,  haven't  the  existing 
laws  been  on  the  book  since  statehood,  and  haven't  they  permitted 
local  governments  to  operate  in  an  effective  manner?   The  answers 
to  these  questions  are  multi-faceted  and  each  deserves  a  careful 
explanation. 

First,  even  without  constitutional  change  a  revision  and  reorgan- 
ization of  local  government  law  is  overdue.   The  current  local  gov- 
ernment laws  have  accumulated  for  100  years  and  revision  is  just- 
ified simply  to  replace  the  present  tangle  of  confusing,  conflict- 
ing, and  unnecessarily  complex  local  government  laws.   The  Commis- 
sion established  several  principles  to  guide  the  revision  of  the 
local  government  laws.   The  principles  include  the  use  of  uniform 
terminology,  a  simplification  of  language,  the  intergration  of 
all  provisions  dealing  with  local  government  into  a  consistent 
interrelated  whole,  the  elimination  of  conflict,  and  the  consolid- 
ation into  single  sections  of  similar  provisions  in  existing  law. 
All  drafting  decisions  were  guided  by  the  often  avowed  Commission 
goal  of  increased  "flexibility"  and  "accountability"  for  local  gov- 
ernment. 
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Second,  the  adoption  of  the  new  state  constitution  in  1972  drama- 
tically changed  local  governments  in  Montana.   From  statehood  un- 
til 1972,  counties  were  for  the  most  part  administrative  exten- 
sions of  the  state,  that  being  units  of  government  to  peform 
state  functions  at  the  local  level.   The  new  state  constitution 
changed  this  status.   It  authorized  counties  for  the  first  time 
to  exercise  legislative  powers,  that  being  the  power  to  enact 
local  ordinances. 

From  statehood  and  from  the  inception  of  cities,  cities  have  been 

able  to  enact  ordinances  or  to  enact  local  laws.   The  relationship 

between  the  Legislature  and  cities,  then,  was  for  the  Legislature 

to  provide  the  basic  authoritv  for  cities  to  act  and  then  the 

cities  by  ordinance  would  then  determine  the  procedures  and  the  method 

by  which  they  were  going  to  exercise  that  authority.   In  other 

words,  the  Legislature  merely  told  cities  what  they  could  do. 

On  the  other  hand,  counties  were  in  a  much  different  situation. 
They  historically  provided  locally  those  functions  that  the  state 
needed  to  have  performed  at  the  local  level.   Initially,  they 
were  created  to  provide  a  means  of  local  law  enforcement,  a  means 
of  keeping  records,  a  means  of  doing  those  things  for  the  state 
locally  which  the  state  could  not  do  from  the  capital  in  Helena. 
As  time  passed,  new  demands  were  made  upon  counties  and  the  legis- 
lature usually  responded  by  providing  a  very  limited  mechanism  by 
which  a  county  would  respond  to  needs  at  the  local  level.   Since 
counties  had  only  administrative  powers  and  lacked  legislative  pow- 
ers, the  legislature  instructed  counties  not  only  as  to  what  they 
could  do  but  detailed  the  procedure  as  to  how  they  would  provide 
those  services.   Obviously  in  a  state  the  size  of  Montana  one  stat- 
utory solution  could  not  resolve  problems  that  occurred  in  different 
counties;  yet,  because  of  historical  precedent  the  1889  Constitution 
and  supreme  court  rulings,  counties  were  treated  uniformly. 

This  no  longer  needs  to  be  the  case.   With  legislative  powers  made 
available  under  the  1972  Constitution  counties  can  now  be  extended 
authority  from  the  legislature  and  then  themselves  decide  through 
local  ordinances  the  manner  in  which  that  authority  is  to  be  ex- 
ercised. 

With  this  change  in  status,  a  systematic  review  of  local  government 
law  needs  to  be  undertaken.   Since  1893,  laws  governing  counties 
have  been  designed  to  accomodate  the  old  constitution. 

For  two  years,  the  State  Commission  on  Local  Government  and  its 
staff  have  reviewed  literally  every  local  government  law.   On 
the  basis  of  these  studies,  several  points  are  clear,  one  being 
that  the  Legislature  always  provided  excessive  detail  for  counties 
to  follow  in  providing  a  service.   Secondly,  the  Legislature  pro- 
vided very  little  flexibility  for  counties  to  operate  within  in  pro- 
viding a  service.   It  always  provided  very  stringent  regulations 
and  procedures.   In  developing  its  recommendations  to  date,  the  staff 
of  the  State  Commission  on  Local  Government  has  attempted  to  extend 
to  counties  the  new  authority  and  new  flexibility  made  available  by 
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the  new  state  constitution.  It  has  attempted  to  draft  laws  that 
provided  basic  authority  for  counties  and  to  permit  them  then  by 
ordinance  to  provide  details. 

The  question  is  what  sort  of  things  can  a  local  government  do  by 
ordinance  that  it  has  not  been  able  to  do  prior  to  this  time? 
Counties  and  municipalities  alike  will  be  granted  authority  to  de- 
termine their  own  administrative  structure,  such  as  boards  and  de- 
partments, by  ordinance.   If  enacted,  the  local  government  code 
would  permit  counties  to  set  the  salaries  of  all  elected  officials 
and  employees  by  ordinance.   Under  existing  law  the  state  Legisla- 
ture sets  the  salaries  of  all  elected  county  officials.  The  sal- 
aries of  municipal  officers  and  employees  (with  the  exception  of 
minimum  policemen  and  firefighters  salaries)  are  already  set  lo- 
cally. 

Another  point  that  needs  to  be  addressed,  as  to  the  reasons  why  a 
revised  code  of  local  government  is  necessary  is  that  under  the 
old  constitution  the  powers  of  local  governments  were  very  narrow- 
ly defined  and  interpreted.   This  means  that  when  there  was  a 
doubt  as  to  wnether  a  city  or  county  had  the  power   to  provide  a  ser- 
vice or  to  regulate  some  kind  of  activity,  the  supreme  court  usual- 
ly applied  a  narrow  interpretation  and  ruled  agt^inst  the  local  gov- 
ernment.  In  the  past  problems  that  occurred  have  gone  unresolved 
until  the  Legislature  has  made  a  clear  delegation  of  authority  to 
local  governments  to  act.   Under  the  new  state  constitution,  this 
too  has  been  changed. 

Under  the  1972  Constitution,  the  powers  of  local  governents,  both 
cities  and  counties,  are  to  be  "liberally  construed"  by  the  courts. 
This  means  that  when  there  is  a  reasonable  doubt  as  to  the  exist- 
ance  of  a  power  residing  in  local  governments,  the  courts  are  in- 
structed to  interpret  the  power  as  in  fact  residing  in  the  local 
government.   This  change  in  the  relationship  between  the  state 
and  local  governments  is  intended  to  provide  an   incentive  for  lo- 
cal government  officials  to  act  when  confronted  with  a  problem 
rather  than  being  intimidated  by  the  potential  of  the  court 
ruling  against  them  having  the  power  to  act  in  the  first  place. 
This  is  not  to  say  that  every  conceivable  power  will  be  delegated 
to  local  government;  rather  the  powers  delegated  to  local  govern- 
ments are  to  be  broadly  construed  or  to  be  interpreted  as  to  con- 
tain other  related  powers  not  specifically  delegated.   Due  to  the 
development  of  case  law  on  the  old  local  governments  laws  and  nar- 
row restrictive  court  interpretations,  it  is  necessary  to  systemat- 
ically review  all  of  those  laws  and  to  develop  new  laws  which  ac- 
conmodate  this  liberal  construction  clause  of  the  new  state  constit- 
ution. 

As  a  general  principle,  the  State  Commission  on  Local  Government 
has  attempted  to  provide  as  wide  a  measure  of  freedom  for  local 
governments  to  act  as  possible,  while  still  retaining  the  state  in- 
terest in  controlling  local  governments  and  providing  protection 
against  arbitrary  actions  by  the  local  governments. 
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Finally,  the  opportunity  for  local  governments  to  adopt  self- 
government  powers  requires  a  clear  delineation  in  the  local  gov- 
ernment laws  between  those  laws  that  grant  powers  to  units  of  lo- 
cal government  with  "general"  (or  granted)  powers  and  those  laws 
that  limit  the  powers  of  local  governments  with   self  government 
powers.   The  new  code  establishes  such  a  delineation  and  clearly 
specifies  which  laws  apply  to  self-government  units  and  which  ap- 
ply to  general  government  power  units. 

Another  question  that  might  be  asked  is  what  is  the  relationship 
between  Voter  Review,  or  the  proposals  of  local  study  commissions, 
and  the  new  revised  local  government  code? 

Study  commissions  were  charged  with  two  basic  responsibilities 
when  they  were  elected  in  1974.   First,  they  were  charged  with  con- 
ducting an  exhaustive  and  extensive  study  of  their  local  government, 
meaning  each  local  government  from  the  size  of  Yellowstone  County 
with  some  90,000  people  down  to  towns  with  populations  of  less  than 
500  was  required  to  evaluate  the  structure  by  which  decisions  were 
made  and  implemented  locally.   After  this  study,  study  commissions 
must  submit  a  proposal  for  an  "alternative  form  of  government"  to 
the  voters  on  or  before  November,  1976. 

As  of  September  15,  1976  twenty-four  study  commissions  had  submitted 
their  proposals  to  the  voters.   The  voters  in  7  local  governments 
voted  to  approve  new  forms  of  government.   In  these  local  govern- 
ments, another  system  or  another  structure  will  be  used  in  the  fut- 
ure to  make  and  implement  decisions.   Obviously  in  some  local  gov- 
ernments the  change  ratified  by  the  voters  is  major.   For  example, 
in  Deer  Lodge/Anaconda  the  voters  consolidated  two  local  governments 
into  a  single  local  government.   In  other  local  governments  ratify- 
ing alternative  forms  the  change  was  much  smaller.   Nonetheless, 
another  form  of  government  will  be  used  in  the  future  to  make  and 
implement  decisions. 

The  question  addressed  by  the  study  commissions  and  the  voters 
deals  with  the  structure  of  the  local  government.   The  authority 
for  the  structure  to  function  is  found  in  state  law.   This  means 
that,  while  each  local  government  determines  its  executive-legis- 
lative structure,  state  law  prescribes  the  range  of  decisions  that 
may  be  made  by  the  legislative  body,  the  procedure  by  which  those 
decisions  will  be  made  and  the  alternative  department  and  board 
structures  and  methods  of  finance  that  may  be  used  by  the  executive 
and  legislative  body  to  implement  decisions. 

The  code,  if  adopted  by  the  Legislature,  will  apply  to  all  local 
governments  in  Montana.   It  will  provide  authority  and  procedures 
for  counties  and  municipalities  to  undertake  such  activities  as 
providing  services,  adopting  a  budget  and  accounting  for  revenues 
and  expenditures,  annexation,  and  creating  local  improvement  dis- 
tricts.  The  code  will  apply  to  all  local  governments  which  choose 
to  retain  the  present  form  of  government  and  to  local  governments 
which  adopt  an  alternative  form  of  government  proposed  by  its  study 
commission. 
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SERVICES  AND  DUTIES 


Local  governments  are  creatures  of  the  state,  intended  to  provide 

services  desired  locally  or  to  perforin  a  service  for  the  state 

at  the  local  level,  such  as  keeping  records  and  conducting  elections, 

SERVICES 

The  authority  for  local  governments  in  Montana  to  provide 
services  is  currently   scattered  throughout  the  ninety- four  titles 
of  state  law,  and  are  not  all  located  in  Title  11  (laws  for 
cities  and  towns)  or  Title  16  (laws  for  counties) .   The  authority 
for  a  municipality  to  provide  a  service  on  an  extraterritorial 
basis,  or  beyond  its  limits,  is  likewise  scattered.  In  addition, 
the  distance  beyond  the  corporate  limits  in  which  extraterritorial 
services  may  be  provided  varies  from  2.5  to  7  miles,  depending 
largely  on  the  judgement  of  the  legislature  at  the  time  the  ser- 
vice was  authorized. 

Since  the  laws  authorizing  local  governments  to  provide  services 
were  enacted  over  an  100  year  period,  not  only  were  the  laws 
scattered  and  thus  difficult  to  locate,  but  they  also  failed  to 
form  a  consistent  system.   The  authorization  to  provide  a  par- 
ticular service  was   usually  bestowed  without  any  conscious  recog- 
nition of  the  provisions  in  laws  authorizing  any  other  service. 
Each  law  authorizing  a  service  is  unique  from  every  other  service 
law.   Each  contained  specific  provisions  that  were  usually  de- 
signed to  deal  with  a  particular  problem  in  a  particular  locality; 
these  detailed  provisions  rarely  provided  solutions  for  problems 
that  occurred  in  other  settings  and  prevented  the  development  of 
a  comprehensive  or  flexible  service  delivery  system  by  local 
governments.   Over  the  years  this  has  resulted  in  inefficient 
and  ineffective  administration  of  services  whenever  a  local  gov- 
ernment delivered  two  or  more  of  these  services. 

The  proposed  local  government  code  attempts  to  address  these 
problems  in  several  ways.   First,  it  places  the  authority  to  pro- 
vide any  service  in  one  location  in  the  code  (Chapter  6) .   In 
the  future,  if  residents  request  that  their  local  government  begin 
to  provide  a  service,  rather  than  searching  throughout  all  of  the 
state  laws  to  determine  whether  it  is  authorized  to  provide  that 
service,  local  government  officials  will  only  need  to  review  the 
authorized  services  listed  in  Chapter  6  to  make  such  a  determin- 
ation.  If  there  are  specific  procedures  and  requirements  that 
must  be  followed  in  providing  an  authorized  service,  these  pro- 
visions are  also  included  in  Chapter  6.   In  the  absence  of  specific 
structures,  procedures,  or  requirements  a  local  government  may 
provide  the  service  in  any  manner  authorized  by  the  code. 

Second,  the  code  identifies  in  one  location  which  authorized 
services  may  be  provided  on  an  extraterritorial  basis  by  a  munici- 
pality. It  standardizes  the  distance  at  which  a  municipality  may 
provide  a  service  outside  its  territorial  limits  at  five  miles. 

-5- 


Third,  the  code  specifies  which  of  the  authorized  services  that 
counties  have  the  first  opportunity  to  provide.   These  services 
include  agricultural  services  (extension  services,  fairs, 
public  scales,  predator  control),  ambulance  services,  civil  de- 
fense, and  human  services  (senior  citizens,  child  care,  nursing 
and  hospital  care).   These  services,  if  provided  at  all,  would 
be  administered  by  the  county  and  financed  through  taxes  levied 
on  all  property  in  the  county  until  a  municipality  chooses  to  exempt 
itself  from  funding  and  receiving  the  service  from  the  county. 
By  authorizing  the  county  to  provide  these  services  first  and  by 
establishing  a  procedure  for  a  municipality  to  withdraw  from  any 
of  those  services,  the  code  attempts  to  minimize  duplication  of 
services  and  the  fragmentation  of  resources,  as  well  as  to  assure 
a  comprehensive  jurisdiction-wide  approach  to  the  funding  and  ad- 
ministration of  these  services. 

The  services  authorized  and  the  extraterritorial  authority  granted 
to  municipalities  represents  an  approximate  duplication  of  auth- 
ority currently  autnorized  for  cities  and  counties.  The  principle 
difference  is  that  counties  would  be  permitted  to  provide  certain 
services  now   only  authorized  for  municipalities  (such  as 
building  permits)  and  counties  would  be  permitted  to  provide 
any  authorized  service  directly,  i.e.  through  a  department  of 
county  government  rather  than  by  the  establishment  of  a  separate 
district  or  board  as  they  are  now  required  to  do  for  certain 
services. 

Another  problem  under  existing  law  is  that  some  services  are 
financed  by  county-wide  or  city-wide  property  taxes  while  all  pro- 
perty taxpayers  do  not  actually  receive  or  benefit  from  these  ser- 
vices.  As  a  result   some    taxpayers  pay  taxes  to  fund  services 
from  which  they  receive  no  benefit.   The  code  attempts  to  address 
this  problem  by  authorizing  local  governments  to  establish  sub- 
ordinate service  districts  and  to  levy  taxes  against  the  property 
of  those  persons  who  actually  receive  or  benefit  from  a  particualr 
service.   A  subordinate  service  district  may  encompass  all  or 
any  part  of  an  entire  municipality  or  county  jurisdiction. 

This  concept  of  subordinate  service  districts  is  not  entirely 
new  to  Montana.   Counties  are  currently  authorized  to  create  solid 
waste,  cemetery,  fire,  water,  sewer,  and  transportation  districts 
tnat  encompass  the  entire  or  only  a  portion  of  the  county  juris- 
diction.  The  code  proposes  two  important  changes  in  this  concept. 

First,  a  local  government  may  create  a  subordinate  service 
district  to  deliver  any  service.   Previously,  the  Legislature 
has  authorized  local  governments  to  create  a  service  district 
for  each  service  on  a  case-by-case  basis.   This  has  resulted 
in  a  multitude  of  confusing  and  complex  laws  authorizing  the 
creation  of  districts. 

Second,  the  code  proposes  to  place  any  existing  service  districts 
within  the  administrative  framework  of  the  local  government  with- 
in which  they  are  established;  any  service  districts  created  in 
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the  future  would  similarly  be  subordinate  to  the  local  government 

establishing  them. 

Under  existing  law,  service  districts  have  varying  degrees  of 
authority  and  independence.   Once  established  some  districts  have 
sufficient  authority  to  constitute  themselves  as  highly  autonomous 
jurisdictional  units  that  are  independent  from  the  local  govern- 
ment in  which  they  are  located. 

With  the  passage  of  time,  the  creation  of  each  type  of  service 
district  has  resulted  in  overlapping  areas  of  jurisdiction, 
each  independent  from  the  other.   As  a  result,  a  rural  resident 
may  receive  law  enforcement  from  the  county,  fire  protection  from 
an  independent  fire  district,  mosquito  control  from  an  independent 
mosquito  abatement  district  and  water  and  solid  waste  collected 
from  still  other  independent  districts.   This  has  resulted  in 
confusion  over  responsibility  for  service  delivery  and  decentra- 
lized administration.   While  demands  for  services  may  be  met  im- 
mediately in  this  manner,  this  piecemeal  approach  prevents  a 
comprehensive  approach  to  the  delivery  of  all  services  and  min- 
imizes the  chances  that  the  service  will  be  delivered  in  the  most 
efficient  manner  possible. 

The  code  permits  local  governments  to  retain  existing  structures 
for  the  delivery  of  services  or  permits  local  governments  to  re- 
organize existing  service  delivery  mechanisms. 

DUTIES 

Another  category  of  services  provided  by  local  governments  are 
services  that  the  state  requires  local  governments  to  provide. 
Unlike  such  services  as  water,  sewer,  fire,  and  planning,  which 
a  local  government  may  provide,  the  state  requires  local  govern- 
ments (primarily  counties)  to  perform  certain  functions  on  its 
behalf  at  the  local  level.   These  functions  are  called  "duties" 
and  include  keeping  records  (birth  and  death  certificates,  water 
rights,  mortgages),  conducting  elections,  providing  minimal  health 
services,  law  enforcement,  a  public  prosecutor,  and  a  clerk  of 
the  district  court,  conducting  inquests,  serving  notice,  and 
collecting  taxes. 

In  providing  a  service  required  by  the  state,  a  local  government 
acts  as  an  "agent  of  the  state". 

The  code  proposes  to  retain  all  of  the  duties  that  local  govern- 
ments currently  perform  for  the  state.   However,  some  important 
changes  are  proposed  in  the  assignment  and  performance  of  those 
duties. 

Under  existing  law, duties  are  assigned  to  particular  elected  of- 
ficials or  mandatory  boards.   Here  too,  the  assignment  of  duties 
by  the  legislature  has  been  piecemeal,  resulting  in  a  fragmentation 
of  closely  related  activities  into  two  or  more  elected  offices 
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and  the  assignment  of  diverse  and  unrelated  activities  to  a  single 
office.   At  least  three  offices  in  county  government  are  assigned 
responsibility  for  keeping  records.   The  sheriff,  on  the  other 
hand,  is  charged  with  performing  an  array  of  secondary  activities 
(including  the  inspection  and  disposal  of  hides,  the  inspection 
of  public  markets,  the  payment  of  bounties  on  wolf  ears,  and  re- 
porting collisions  between  water-borne  craft)  that  could  be 
assigned  to  other  county  offices,  departments,  or  employees. 

As  a  result  of  Voter  Review,  the  voters  could  adopt  a  form  of 
county  government  that  does  not  contain  all  of  the  traditionally 
elected  offices.   For  example,  a  county  may  no  longer  have  an 
elected  clerk  and  recorder  by  voting  not  to  retain  it  as  a  separate 
office;  the  county  would  still  be  required  to  continue  to  perform 
the  duties  that  have  been  traditionally  assigned  to  and  performed 
by  the  clerk  and  recorder,  as  well  as  every  other  duty  required 
by  the  state.   To  accormodate  this  and  other  changes  in  the  status 
of  the  separate  county  offices  and  to  assure  a  higher  degree  of 
administrative  coordination,  the  code  proposed  that  duties  be 
assigned  to  the  county  and  made  a  responsibility  of  the  countv 
rather  than  a  responsibility  of  each  county  office. 

The  code  specifies  that  the  duties  are  assigned  to  the  county 
governing  body  (the  county  commission)  which  is  then  required 
to  designate  by  ordinance  which  office,  department,  or  employee 
is  responsible  for  performing  each  duty.   Each  county  governing 
body  is  required  to  designate  a  records  administrator,  an  elections 
administrator,  a  finance  administrator,  a  budget  administrator, 
a  chief  law  enforcement  administrator  (sheriff) ,  a  clerk  of 
district  court,  an  assessor,  a  public  prosecutor,  a  public  admin- 
istrator, and  a  superintendent  of  schools. 

These  positions  are  to  perform  the  duties  assigned  by  ordinance; 
a  single  officer  or  employee  may  be  assigned  the  responsibility 
for  two  positions.   Currently,  for  example,  among  other  duties 
the  clerk  and  recorder  is  responsible  for  keeping  records  and  con- 
ducting elections.   Under  the  code,  the  county  governing  body 
may  designate  the  clerk  and  recorder  as  both  records  administrator 
and  elections  administrator;  or  it  may  create  a  records  depart- 
ment and  an  elections  department  and  place  the  clerk  and  recorder 
in  charge  of  both;  or  it  may  place  the  clerk  and  recorder  in 
charge  of  the  records  department  and  another  employee  in  charge 
of  the  elections  department. 

The  officer,  department  head,  or  employee  so  designated  is 
ultimately  responsible  for  ensuring  the  assigned  duties  are 
performed.   He  may  delegate  the  responsibility  to  a  subordinate 
but  he  remains  liable  for  the  performance  of  the  duty  by  the  sub- 
ordinate . 

In  counties  where  voters  retain  the  traditional  county  commission 
form  of  government  with  the  independently  elected  officers,  the 
governing  body  will  likely  designate  each  elected  officer  as  the 


individual  responsible  for  the  performance  of  the  duties  that 
he  is  currently  required  to  perform.  The  code  would  permit  officers  to 
arrange  with  the  governing  body  to  transfer  the  responsibility 
for  certain  functions  from  one  office  to  another  office  or  new 
department.  For  example,  financial  functions  now  performed  by 
several  offices  could  be  transferred  to  a  new  department  under 
a  single  officer. 

The  code  attempts  to  permit  counties  to  take  advantage  of  peculiar 
conditions  that  exist  within  its  jurisdiciton  and  to  design  an 
administrative  structure  that  meets  the  demands  of  those  conditions 
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POWERS  AND  ADMINISTRATIVE  STRUCTURE 

In  order  to  provide  services  local  government  must  have  the 
authority  to  carry  out  certain  functions  necessary  to  provide 
the  services,  such  as  borrowing  money,  buying  and  selling  property, 
hiring  and  firing  employees  and  establishing  administrative 
structures.   Under  existing  law,  the  specific  powers  available 
for  delivery  of  a  service  often  vary  depending  on  the  service, 
and  the  administrative  structure  i.e.  a  board,  office,  districts, 
etc.  is  often  specified  in  state  law. 

POWERS 

While  no  new  powers  are  granted  local  governments  by  the  new  local 
government  code,  it  organizes  in  one  place  all  of  the  grants 
of  power  that  are  currently  scattered  through  the  laws.   Local 
governments  have  legislative,  executive  and  judicial  powers.   The 
legislative  powers  are  vested  in  the  governing  body;  the  executive 
powers  are  vested  in  the  executive  provided  in  the  form  of 
government;  and  the  judicial  powers  of  a  county  are  vested  in  the 
justice  court,  and  of  a  municipality  in  the  municipal  court. 

The  grant  of  legislative  powers,  the  authority  to  adopt  local 
ordinances,  is  the  most  important  power  granted  to  local  governments. 
The  local  governing  body  will  by  ordinances  determine  the  methods 
for  delivering  and  administering  services,  establish  local  misdemeanors, 
levy  taxes  and  special  assessments,  appropriate  funds,  and  establish 
license  fees. 

In  addition  to  the  authority  to  adopt  ordinances,  local  governments 
are  given,  for  example,  the  authority  to: 

(1)  buy,  sell,  mortgage,  rent,  lease  and  manage  real  and  personal  property; 

(2)  borrow  money; 

(3)  pay  debts  and  expenses; 

(4)  solicit  and  accept  grants; 

(5)  hire,  supervise,  and  discharge  employees. 

STRUCTURE 

Another  important  power  for  local  governments  under  the  code  is  to 
determine  by  ordinance  its  own  organization  and  management  for  the 
delivery  of  services. 

While  existing  law  often  specifies  a  specific  administrative  structure 
for  delivery  of  a  service,  such  as  a  board  or  district,  the  proposed 
code  provides  that  any  service  may  be  provided  by  any  of  the  following 
eight  methods : 
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(1)  by  a  local  government  directly  through  an  office  or  a 
department  with  or  without  an  administrative  or  advisory  board; 

(2)  by  interlocal  agreements; 

(3)  by  purchasing  the  service  from  a  private  or  public  vendor; 

(4)  through  the  establishment  of  subordinate  service  districts 
and  local  improvement  districts; 

(5)  through  the  creation  of  public  non-profit  corporations; 

(6)  through  the  establishment  of  authorities; 

(7)  through  a  franchise;  or 

(8)  through  any  combination  of  these  methods. 

Departments  and  boards  will  be  established  by  local  ordinance.   The 
ordinances  will  determine  the  method  for  selecting  department  heads 
and  their  duties.   Administrative  or  advisory  boards  may  be  established 
by  ordinance.   Such  boards  must  consist  of  at  least  5  members,  but 
their  terms,  qualifications,  and  duties  are  determined  by  ordinance. 
Administrative  boards  differ  from  advisory  boards  in  that  they  have 
the  authority  and  responsibility  to  make  administrative  and  policy 
decisions  in  regard  to  the  service  provided,  while  advisory  boards 
function  solely  in  an  advisory  capacity  to  the  local  governing  body. 
Water  and  sewer,  police,  and  fire  protection  are  typical  services  now 
provided  through  departments.   Libraries  and  public  health  are 
typical  services  that  currently  are  provided  by  administrative  boards. 

An  interlocal  agreement  may  be  used  to  create  a  city-county  or  county- 
county  department  or  board  to  administer  a  service  or  to  transfer  the 
responsibility  for  a  service  from  one  unit  of  local  government  to 
another.   The  agreement  must  be  approved  by  the  governing  bodies  of 
both  units  of  local  government.   Under  current  law,  interlocal  agree- 
ments are  used  for  a  wide  variety  of  services. 

Local  governments  are  clearly  authorized  to  purchase  all  services, 
except  law  enforcement  from  private  contractors.   Solid  waste 
collection  and  disposal  is  a  typical  service  purchased  from  private 
contractors. 

If  the  need  for  a  service  is  less  than  jurisdiction-wide,  the  local 
government  can  create  subordinate  service  districts  and  local 
improvement  districts  to  finance  and  administer  a  service  in  part 
of  the  county  or  municipality.   The  subordinate  service  district 
or  local  improvement  district  may  be  administered  directly  by  a 
department  or  separate  administrative  board.   Rural  fire  protection, 
water  and  sewer  service,  and  solid  waste  disposal  are  typical  services 
now  provided  through  districts. 

As  currently  permitted,  local  governments  may  create  non-profit 
corporations  to  deliver  any  service.   Senior  citizen  centers  and 
alcoholic  treatment  centers  are  typical  of  services  provided  by  non- 
profit corporations. 

Local  governments  may  also  create  independent  authorities  to  provide 
certain  specified  services  including  airports,  water  and  sewer, 
drainage,  hospitals,  housing,  and  irrigation.   Authorities  are 
administrative  bodies  independent  of  and  not  responsible  to  the 
local  government  that  creates  the  authority. 
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Under  certain  procedures  local  governments  may  grant  exclusive 
franchises  for  the  delivery  of  local  government  services.   Franchises 
may  be  granted  without  a  vote  of  the  electors  but  are  then  limited 
to  3  years.   If  approved  by  the  voters,  franchises  may  be  granted 
up  to  25  years.   Natural  gas  and  water  are  typical  services  that 
are  currently  franchised. 

Finally,  a  local  government  may  use  any  combination  of  these 
methods  to  deliver  a  service. 

In  order  to  provide  for  an  orderly  transition  from  existing  to 
revised  statutes,  the  code  provides  that  all  existing  districts 
are  automatically  reorganized  under  the  new  code  as  subordinate 
service  districts  and  local  improvement  districts.   The  new  code 
provides  that  the  state  laws  currently  providing  for  boards  such 
as  airport  boards  and  library  boards  are  given  the  status  of 
local  ordinances  until  June  30,  1978,  and  that  such  boards  shall 
continue  to  function  under  the  respective  laws  until  they  are 
reorganized  by  local  ordinance. 

The  new  code  gives  local  governments  maximum  discretion  in 
creating  department  and  board  structures  tailored  to  meet  local 
conditions  and  needs. 
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FINANCES 


Commenting  on  the  problems  of  Montana's  local  governments  in 
September,  197  3,  Governor  Judge  stated,  "Clearly  it  is  time  for 
the  state  carefully  to  review  and  reform  local  government  finance 
with  the  goal  of  matching  local  government  financial  resources 
with  local  government  authority." 

Chapter  9  of  the  proposed  local  government  code  proposes  to  reform 
Montana's  local  government  financial  administration  and  to  provide 
authority  for  raising  revenues  to  fund  the  services  delivered. 
This  chapter  contains  all  of  the  laws  regulating  budgets,  financial 
administration  procedures,  sources  of  revenue,  debt  management, 
and  fiscal  emergencies  for  local  governments,  a  situation  that 
does  not  exist  in  existing  law.   Currently,  for  example,  21  of  the 
38  property  tax  authorizations  for  counties  are  located  in  titles 
other  than  Title  16,  the  laws  for  counties.   This  situation  has 
resulted  in  the  inability  of  local  government  officials  to  solve 
the  problems  confronting  them,  because  of  the  fragmented  and 
piecemeal  manner  in  which  mill  levies  have  been  authorized. 

One  major  change  proposed  by  the  code  is  that  local  governments  be 
required  to  adopt  their  budgets  prior  to  the  beginning  of  the 
fiscal  year.   Current  state  law  requires  Montana's  local  governments 
to  adopt  their  budget  by  no  later  than  the  second  Monday  in  August, 
which  is  six  weeks  into  the  fiscal  year  for  which  the  budget  will 
be  expended.   Montana  local  governments  are  unique  because  very 
few  organizations,  including  governments,  outside  of  Montana  begin 
the  fiscal  year  without  a  budget. 

By  requiring  the  adoption  of  a  budget  prior  to  the  beginning  of 
the  fiscal  year,  the  ability  of  the  citizens  to  participate  will 
be  increased  by  virtue  of  the  fact  that  they  will  know  what  programs 
are  being  considered  for  the  upcoming  fiscal  year.   Local  government 
officials  will  also  be  better  able  to  utilize  the  financial  resources 
of  the  community  because  by  adopting  the  budget  prior  to  the  fiscal 
year's  beginning,  local  government  officials  will  have  the  oppor- 
tunity to  thoroughly  evaluate  the  activities  of  the  government  and 
to  determine  the  best  means  of  meeting  the  needs  of  the  citizens 
in  a  more  effective  and  efficient  manner. 

The  single  most  important  problem  facing  local  governments  in  Montana 
today  is  obtaining  sufficient  revenues  to  finance  essential  services. 
In  the  past  five  years,  local  governments  have  been  forced  to  increase 
their  property  taxes  by  45.5%.   Unless  alternatives  to  the  property 
tax  are  made  available,  future  prospects  point  to  an  increased 
dependence  on  property  taxes. 

The  proposed  local  government  code  authorizes  the  sources  of  revenue 
that  local  governments  may  use.   Due  to  the  proliferation  of  single- 
purpose  mill  levies,  there  has  been  a  total  absence  of  local  discretion 
in  the  allocation  of  property  tax  revenues.   Current  law  authorizes 
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38  distinct  single-purpose  mill  levies  for  counties;  33  such  mill 
levies  are  authorized  for  municipalities.   The  code  proposes 
that  beginning  in  fiscal  year  1978  both  municipalities  and  counties 
will  be  required  to  operate  under  an  all-purpose  mill  levy  for 
property  taxation.   This  change  will  provide  each  local  government 
with  the  discretion  in  allocating  property  tax  revenues  in  a 
manner  that  is  best  for  its  community.   At  the  same  time  oversight 
of  the  property  tax  by  the  state  legislature  will  be  simplified. 
In  the  future  the  state  legislature  will  only  have  to  consider  one 
specific  property  tax  for  local  governments  -  the  maximum  number 
of  mills  that  will  be  levied  under  the  all-purpose  mill  levy  - 
rather  than  71  separate  taxes,  as  it  now  must  consider. 

In  order  to  reduce  the  existing  dependence  on  and  to  supplement 
the  property  tax,  several  local  option  taxes  are  authorized  by  the 
code.   If  adopted  by  the  legislature  in  its  current  state,  the  code 
would  authorize  six  local  option  taxes,  including  an  income  tax, 
a  motor  vehicle  license  tax,  and  a  hotel  room  tax. 

A  local  income  tax  could  be  imposed  only  after  approval  of  the 
voters  of  each  county.   The  tax  would  then  be  levied  on  a  county- 
wide  basis  with  each  incorporated  municipality  and  the  county 
receiving  a  portion  of  the  proceeds.   The  local  income  tax  could 
not  exceed  20%  of  the  state  income  tax  liability  and  would  be 
collected  with  the  state  income  tax. 

The  remainder  of  the  local  option  taxes  do  not  require  voter 
approval  prior  to  their  imposition.   They  may  be  submitted  to  a 
vote  prior  to  being  imposed  by  either  a  county  or  a  municipality. 

In  addition  to  the  current  motor  vehicle  license  fee,  a  motor 
vehicle  license  tax  of  up  to  50%  of  the  current  fee  may  be  imposed 
for  use  by  a  local  government.   This  tax  may  be  used  only  for 
highway  purposes,  unless  otherwise  specified  by  ordinance. 

A  tax  not  exceeding  $.02  a  gallon  that  would  be  imposed  on  fuels 
taxable  as  provided  in  current  law  to  be  used  for  public  road- 
ways within  the  jurisdiction.   If  utilized,  the  fuels  tax  is  to 
be  imposed  and  collected  by  the  county  and  shared  by  all  the  local 
governments  within  the  county.   The  distribution  of  the  proceeds 
among  the  local  governments  would  be  based  on  an  inter-local 
agreement. 

A  local  government  would  also  be  authorized  to  impose  a  hotel 
tax  on  accommodations  for  temporary  occupancy.   This  tax  could 
not  exceed  10%  of  the  total  room  charge  and  would  be  administered 
by  the  imposing  local  government. 
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With  the  authority  to  levy  an  all-purpose  tax  and  to  impose  local 
option  taxes,  the  code  provides  local  governments  for  the  first 
time  with  the  flexibility  to  match  services  being  delivered  with 
financial  resources,  to  broaden  the  tax  base,  and  to  thereby 
reduce  the  dependence  on  the  property  tax. 

The  best  example  of  existing  laws  that  are  fragmented  and  confusing 
are  those  governing  debt  management.   There  are  several  different 
procedures  for  the  issuance  of  different  types  of  general 
obligation  bonds,  another  set  of  different  procedures  for  the 
issuance  of  revenue  bonds,  and  still  another  set  of  procedures 
for  the  issuance  of  special  improvement  district  bonds.   This 
condition  has  resulted  because  the  Legislature  has  authorized 
one  bonding  procedure  without  recognizing  the  provisions  in  earlier 
adopted  laws  authorizing  bonding  procedures.   As  a  result,  each  law 
for  the  issuance  of  the  bonds  varies  depending  on  the  purpose 
for  which  the  bonds  are  to  be  issued. 

The  code  consolidates  all  of  the  laws  regulating  local  government 
debt.   There  is  one  procedure  for  each  category  of  indebtedness  — 
general  obligation,  revenue,  and  local  improvement  district, 
formerly  special  improvement  districts. 

Under  the  proposal,  counties  are  granted  the  same  authority  as 
municipalities  for  the  issuance  of  debt  instruments,  including 
for  the  first  time  the  authority  to  issue  revenue  bonds.   The 
current  debt  limits  for  both  municipalities  and  counties  are 
retained. 

A  new  debt  instrument  is  authorized  by  the  code.   A  local  government 
may  borrow  money  by  selling  bond  anticipation  notes.   This 
provision  will  allow  local  governments  to  begin  capital  projects 
after  the  project  and  bonds  have  been  approved,  but  before  the 
bonds  for  the  project  are  actually  sold. 

At  the  present  time,  the  statutes  regulating  the  day-to-day 
administration  of  local  government  finances  are  scattered  throughout 
state  law.   These  laws  identify  the  functions  and  responsibilites 
of  each  local  government  officer  in  the  performance  of  the 
financial  administration  duties  by  the  local  government.   The 
code  proposes  to  delegate  the  responsibility  for  these  functions 
to  the  governing  body  of  each  local  government.   The  governing 
body  is  required  to  assure  the  proper  internal  controls  in  finance 
administration  and  may  itself  decide  by  ordinance  whether  to  place 
the  responsibility  for  finance  administration  in  one  department 
or  to  allocate  these  duties  among  several  departments. 

By  making  local  governments  responsible  for  the  allocation  of 
financial  administration  duties,  the  code  permits  local  governments 
to  structure  a  system  of  finance  administration  while  concurrently 
maintaining  the  needed  protection  of  public  funds. 

The  reform  of  local  government  finance  is  as  important  as  the  reform 
of  local  government  structure,  powers,  and  services.   The  finance 
provisions  of  the  code  are  designed  to  provide  local  government 
officials  with  the  necessary  financial  resources  to  meet  the 
challenges  of  the  future,  as  well  as  those  of  today. 
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SUMMARY  OF  FINANCIAL  RECOMMENDATIONS 

State  Commission  on  Local  Government 

Approved  October  15  and  16,  1976 


Local  Sources 


Program 

All-Purpose  Mill  Levy 

Local  Option  Taxes 
Income  Tax 
Hotel-Motel  Tax 
Fuels  Tax 
Motor  Vehicle  License  Plate  Tax 


Annual  Revenue 


$  24.6  million^ 
** 

$   9.6  million'^ 
$   2.8  million^^ 


State  Sources 

State  Revenue  Sharing 
General  Revenue  Sharing 
Public  Health  Grants 
Payments- in-lieu  for  Lands 

State  Assumption  of  Financing 
Economic  Assistance  Programs 
District  Courts  Operation 
County  Attorney's  Office 
Retention  of  County  License  Proceeds 

New  State  Programs  for  Local  Governments 
Technical  Assistance 

Advisory  Council  on  Intergovernmental 
Relations 

State  Financed  Study 

Revision  of  Election  Law 


$  12.0  million 
$  1.2  million 
$     215,000 


$  10.0  million^ 

$  5.0  million 

$  1.1  million 

$  33,000 


250,000 
70,000 

N/A 


^  Based  on  Legislative  Fiscal  Analyst's  Fiscal  Year  1978  State 
Income  Tax  Projection 

"  Based  on  Fiscal  Year  1975  actual  receipts 

^  Only  for  second  year  of  the  biennium. 

**  Statewide  estimates  not  calculated. 

N/A  No  appropriations  needed. 
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SUMMARY  OF  RECOMMENDATIONS 


For  the  past  two  years,  members  of  the  Commission  on  Local  Gov- 
ernment have  been  studying  the  many  facets  of  local  government 
finance.   As  a  result  of  this  research,  the  Commission  is  pro- 
posing several  alternatives  for  local  governments.   The  alterna- 
tives the  Commission  is  proposing  include  an  all-purpose  tax  mill 
levy  for  both  counties  and  municipalities,  a  state  general  revenue 
sharing  program,  state  financing  of  county  welfare  programs, 
district  courts,  county  attorney's  salaries,  a  local  option  income 
tax,  several  other  local  option  taxes,  and  the  state  funding  of 
several  studies  on  problems  concerning  local  governments. 


ALL-PURPOSE  MILL  LEVY 

Due  to  the  proliferation  of  single-purpose  mill  levies  there  has 
been  a  total  absence  of  local  discretion  in  the  allocation  of 
property  tax  revenues.   Current  law  authorizes  38  distinct 
single-purpose  mill  levies  for  counties;  33  such  mill  levies  are 
authorized  for  municipalities.   The  code  proposes  that  beginning 
in  fiscal  year  1978  both  municipalities  and  counties  will  be  re- 
quired to  operate  under  all-purpose  mill  levy  for  property  taxa- 
tion.  This  change  will  provide  each  local  government  with  the 
needed  discretion  in  allocating  property  tax  revenues  in  a  manner 
that  is  best  for  its  community.   At  the  same  time,  oversight  of 
the  property  tax  by  the  state  legislature  will  be  simplified. 
In  the  future  the  legislature  will  only  have  to  consider  one 
specific  property  tax  for  local  governments  -  the  maximum  number 
of  mills  that  will  be  levied  under  the  all-purpose  mill  levy  - 
rather  than  71  separate  taxes,  as  it  must  now  consider. 


LOCAL  OPTION  TAXES 

The  staff  recommends  that  several  local  option  taxes  be  authorized 
for  the  use  of  local  governments  in  Montana  as  an  element  of  the 
financial  reform  package.   Local  option  taxes  should  be  considered 
an  integral  part  of  the  self-government  powers,  the  proposed 
granted  powers,  and  consistent  with  the  philosophy  of  increased 
local  responsibility,  flexibility,  and  autonomy.   If  taxes  are 
imposed  at  the  local  level,  then  a  greater  degree  of  local  con- 
trol can  be  maintained.   These  options  should  include: 

Income  Tax.   A  tax  piggybacked  on  the  state  income  tax  at 
a  rate  not  exceeding  20%  of  the  state  tax  liability.   This  tax 
would  be  imposed  only  after  an  affirmative  vote  of  the  people. 
The  collection  would  be  a  function  of  the  Department  of  Revenue 
and  the  distribution  of  the  money  would  be  to  both  county  and 
municipal  governments  based  on  an  inter- local  agreement.   In  the 
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absence  of  an  inter-local  agreement,  the  distribution  of  the 
proceeds  would  be  50%  on  the  basis  of  the  point  of  origin  and 
the  remaining  50%  on  a  per  capita  basis. 

Hotel  Room.   A  tax  on  all  hotel  and  motel  facilities  as 
defined  in  current  law.   The  maximum  authorized  for  this  tax  is 
a  10%  charge  on  the  total  room  rental  fee.   This  would  be  utilized 
and  administered  by  the  local  government  where  the  tax  is  levied. 
The  county  may  impose  this  tax  in  that  area  outside  any  incor- 
porated municipality.   A  municipality  may  impose  this  tax  only 
within  its  limits. 

Motor  Vehicle  License.   The  local  government  may  impose  an 
additional  fee  on  the  issuance  of  motor  vehicle  licenses  not  to 
exceed  50%  of  the  state  imposed  fee  and  used  for  public  roadways. 
The  fee  would  be  collected  by  the  county  at  the  time  of  the  annual 
motor  vehicle  registration.   The  county  may  impose  this  tax  in 
that  area  outside  any  incorporated  municipality.   A  municipality 
may  impose  this  tax  only  within  its  limits. 

Fuels.   A  tax  not  exceeding  $.02  a  gallon  that  would  be  im- 
posed on  fuels  taxable  as  provided  in  current  law  to  be  used  for 
public  roadways  within  the  jurisdiction.   The  tax  is  to  be  imposed 
and  collected  by  the  county  and  shared  by  all  the  local  governments 
in  the  county.   The  distribution  of  the  proceeds  among  the  local 
governments  would  be  based  on  an  inter-local  agreement. 

INCREASED  STATE  FINANCIAL  ASSISTANCE  TO  LOCAL  GOVERNMENTS 

In  order  to  provide  local  governments  with  the  opportunity  to  hold, 
or  reduce,  the  current  level  of  property  taxes,  the  Commission  is 
recommending  alternative  sources  of  revenue  for  local  governments 
that  will  provide  greater  financial  contributions  by  the  state 
for  the  delivery  of  local  services.   The  programs  the  Commission 
has  considered  include: 

Revenue  Sharing.   A  balanced  fiscal  program  dictates  that 
no  particular  group  should  bear  a  disproportionate  share  of  the 
responsibility  for  government  finance.   Only  state  government 
can  play  a  major  role  in  maintaining  that  principle.   Therefore, 
the  Commission  is  considering  a  $12  million  state  revenue  sharing 
program  financed  by  the  existing  state  corporate  and  personal  in- 
come tax.   This  money  would  be  allocated  to  Montana's  municipal- 
ities and  counties  on  the  following  basis:   60%  of  the  revenue 
would  be  distributed  using  the  current  federal  revenue  sharing 
formula,  the  remaining  40%  would  be  distributed  among  Montana's 
local  governments  on  a  per  capita  basis. 

State  Assumption  of  District  Courts.   The  function  of  the 
District  Court  System  is  to  provide  a  system  of  basic  trial  courts 
to  administer  state  law.   The  state  should  assume  the  costs  of  the 
District  Courts.   The  assumption  of  the  costs  of  the  District  Court 
and  Juvenile  Probation,  which  include  staff  salaries,  operational 


-22- 


and  trial  costs,  and  capital  equipment,  would  amount  to  approxi- 
mately $5.0  million  per  year. 

State  Assumption  of  Economic  Assistance.   A  strategy  for 
ensuring  a  more  uniform  delivery  of  certain  human  services, 
while  equalizing  the  financial  responsibility  for  these 
services,  would  be  for  the  state  of  Montana  to  assume  all  admin- 
istrative and/or  financial  responsibility  for  economic  assistance 
programs  at  the  county  level.   Economic  assistance  programs  in- 
clude:  Aid-to-Families  with  Dependent  Children,  Medical  Assis- 
tance, Non-Res ident  General  Assistance,  Homemaker  Services, 
Foster  Care,  and  Food  Stamps.   Preliminary  research  indicates 
the  state  would  have  to  appropriate  approximately  $10  million 
per  year  to  assume  the  financial  responsibility  for  economic 
assistance  programs.   The  Commission  recommends  the  funding  and 
change  in  the  administration  of  the  programs  in  the  second  year 
of  the  1980  biennium  after  a  study  and  proposal. 

State  Sharing  of  Local  Public  Health  Costs.   The  responsi- 
bility  for  public  health  is  basically  the  state' s  and  the  ability 
of  local  governments  to  adequately  fund  local  public  health  ser- 
vices is  inadequate.   Therefore,  the  state  should  share  with 
local  governments  the  financial  responsibility  for  local  public 
health  services.   The  costs  for  these  programs  would  approximate 
$1.2  million  per  year. 

Full  Funding  of  State  Lands  Equalization  Payments.   The 
state  should  fully  fund  the  payments  to  counties  for  state  lands 
that  are  exempt  from  taxation.   The  legislature  created  the  pro- 
gram for  the  payment- in-lieu  of  taxes  to  counties  for  state  lands 
in  1967.   The  statute  provided  a  specific  payment  per  acre  based 
on  the  number  of  acres  of  grazing,  agricultural,  and  forest  lands. 
Since  that  time  the  legislature  has  failed  to  adequately  fund 
this  program.   In  1975,  the  counties  should  have  received  a  total 
of  $209,257,  but  only  $175,000  was  appropriated.   Each  county 
that  is  qualified  to  benefit  from  these  payments  has  received 
only  a  portion  of  what  it  should  have  received.   The  costs  for 
fully  funding  this  program  would  be  approximately  $215,000  per 
year. 

County  Retention  of  License  Proceeds. 
There  are  2  5  types  of  license  fees  that  are  currently  collected 
by  the  counties  -  50%  of  the  fee  retained  by  the  county  and  50% 
remitted  to  the  state  treasurer  to  deposit  45%  to  the  general 
fund  and  5%  to  a  fund  for  the  department  of  livestock. 

The  general  grant  of  authority  for  counties  to  license 
activities  in  Section  47A-9-403  eliminates  the  necessity  for 
specific  state  statutes  providing  for  county  licenses. 

The  elimination  of  the  specific  license  statutes  would  per- 
mit counties  to  enact  similar  county  licenses  and  retain  all  the 
fees.   The  reduction  in  state  revenues  would  be  approximately 
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$33,000  per  year.   This  loss  could  easily  be  absorbed  by  the 
state  general  fund.   A  specific  appropriation  should  be  made  to 
the  earmarked  revenue  fund  for  the  Department  of  Livestock  for 
predatory  animal  and  rodent  control  programs. 

State  Financing  of  County  Attorney's  Office.   Beginning  with 
the  1979  Biennium  the  State  Commission  proposes  that  the  legis- 
lature appropriate  sufficient  monies  to  fund  up  to  one-half  of 
the  total  expenditures  of  the  office  of  county  attorney,  not  to 
exceed  $50,000.   Existing  law  provides  that  one-half  of  the 
county  attorney's  salary  should  be  borne  by  the  state  under  the 
presumption  that  one-half  of  his  activities  are  performed  for 
the  state.   Since  in  recent  years  the  assignment  of  new  duties 
has  dramatically  increased  the  expenditures  of  that  office  by 
necessitating  the  expenses  of  legal  and  clerical  staff,  the 
state  should  provide  funding  for  one-half  of  the  total  expendi- 
tures of  the  office  of  the  county  attorney.   While  this  level 
of  funding  still  may  not  be  a  true  reflection  of  the  balance  of 
time  expended  on  civil  vis  a  vis  prosecutorial  duties,  it  would 
be  a  recognition  that  more  individuals  than  only  the  county 
attorney  spend  at  least  one-half  of  their  time  performing  duties 
of  behalf  of  the  state.   Such  a  proposed  funding  formula  would 
require  an  appropriation  of  $2.22  million  for  the  1979  biennium. 

NEW  STATE  PROGRAMS  FOR  LOCAL  GOVERNMENT 

State  Technical  Assistance  Program.   The  state  should  play 
a  major  role  in  facilitating  the  improvement  of  local  government 
management  of  resources,  cooperation  in  the  delivery  of  services, 
and  local  government  productivity.   This  goal  could  be  attained 
through  a  technical  assistance  program,  financed  by  the  state 
and  local  governments.   The  state's  annual  share  would  be  approxi- 
mately $250,000,  to  be  appropriated  to  the  Department  of  Community 
Affairs.   The  Department  of  Community  Affairs  could  then  contract 
for  technical  assistance  from  the  non-profit  foundation  created 
by  the  League  of  Cities  and  Towns  and  the  Association  of  Counties. 

Creation  of  an  Advisory  Council  on  Intergovernmental  Rela- 
tions.  The  Commission  is  recommending  the  creation  of  a  State 
Advisory  Council  on  Intergovernmental  Relations  to  review  inter- 
governmental problems,  to  develop  recommendations  and  to  provide 
information.   The  Advisory  Council  on  Intergovernmental  Relations 
should  consist  of  municipal,  county,  and  school  officials,  repre- 
sentatives of  state  and  federal  agencies,  legislators,  and  repre- 
sentatives of  the  Governor  and  the  judicial  branch.   The  council 
should  be  attached  to  the  Department  of  Community  Affairs  for 
administrative  purposes  and  would  function  without  a  research 
staff.   All  research,  information  and  staff  assistance  would  be 
provided  by  local  governments  and  agencies  represented  on  the 
council.   An  annual  budget  of  $70,000  would  be  recommended  for 
travel,  per  diem  and  expenses,  and  publication  of  research  re- 
ports.  The  council  would  replace  the  existing  State  Commission 
on  Local  Government  and  the  existing  Governor's  Advisory  Council 
on  Local  Government. 
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STATE  FINANCED  STUDY 

General  Revision  of  Election  Laws.   The  urgent  need  for  a 
revision  of  the  state  general  election  laws  has  become  apparent 
to  the  Commission  as  a  result  of  its  review  of  these  laws  in 
revising  the  local  government  election  laws.   The  Commission's 
observation  has  been  substantiated  by  employees  of  the  Secretary 
of  State's  office  and  by  niomerous  county  clerks  and  recorders 
and  municipal  clerks  who  are  responsible  for  the  administration 
of  elections. 

The  Commission  is  recommending  that  the  Committee  on  Priorities 
give  high  priority  to  the  study  and  revision  of  Title  23,  of 
the  Revised  Codes  of  Montana,  and  other  state  laws  governing 
elections. 

The  study  should  among  other  issues,  examine: 

The  option  of  creating  a  single  office  in  each  county  for 
administration  of  all  elections,  including  state,  county,  munici- 
pal, school,  irrigation,  fire  district,  and  soil  and  water  con- 
servation elections. 

The  option  of  combining  county,  municipal,  and  school  elec- 
tions, and  conducting  the  election  either  in  the  spring  or  fall 
or  odd  numbered  years. 
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